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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  35  and  142 

I WH-FRL-3328-8] 

National  Primary  Drinking  Water 
Regulations  Implementation;  Primary 
Enforcement  Responsibility 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  revise 
the  requirements  for  States  to  obtain 
primary  enforcement  authority 
(“primacy")  for  the  public  water  system 
supervision  (PWSS)  program,  authorized 
under  the  Safe  Drinking  Water  Act 
(SDWA)  (42  U.S.C.  300f  et  seq.).  The 
proposal  would  also  add  certain 
requirements  for  maintaining  primacy. 
Specifically,  the  proposal  would 
establish  the  procedures  and  deadlines 
for  State  submission  and  EPA  review 
and  approval  or  disapproval  of  program 
changes,  and  the  actions  to  be  taken  if 
States  with  primacy  do  not  adopt  the 
new  requirements  on  schedule.  The 
proposed  rule  would  also  change  the 
frequency  of  State  reports  to  EPA  from 
annually  to  quarterly,  and  add  a 
requirement  for  States  to  adopt  EPA's 
determination  of  best  available 
technology  (BAT)  for  use  in  granting 
variances  from  national  primary 
drinking  water  regulations.  Finally,  the 
proposal  would  clarify  the  requirement 
to  demonstrate  program  capability 
before  an  initial  program  grant  is  given 
and  to  obtain  or  retain  primacy. 
dates:  Written  comments  should  be 
submitted  by  October  3, 1988.  A  public 
hearing  will  be  held  in  Washington,  DC, 
on  Tuesday,  August  30, 1988,  beginning 
at  9:00  a.m.  in  the  Auditorium  of  the 
Education  Center,  EPA,  401  M  Street 
SW.,  Washington,  DC  20460. 

ADDRESSES:  Send  written  comments  to 
Murlene  Lash,  Comment  Clerk,  State 
Programs  Division,  Office  of  Drinking 
W'ater  (WH-550E),  Environmental 
Protection  Agency,  401  “M”  Street  SW., 
Washington,  DC  20460.  A  copy  of  the 
comments  and  supporting  documents 
will  be  available  for  review  during 
normal  business  hours  at  EPA,  Room 
1101  East  Tower,  401  “M"  Street  SW., 
Washington,  DC  20460.  EPA  requests 
that  anyone  planning  to  attend  the 
public  hearing  (especially  those  who 
plan  to  make  statements)  register  in 
advance  by  calling  Murlene  Lash  at 
(202)  382-5522,  or  writing  her  at  EPA, 
WH-550E,  401  “M“  Street  SW., 
Washington,  DC  20460.  Persons  planning 
to  make  statements  at  the  hearing  are 


encouraged  to  submit  written  copies  of 
their  remarks  at  the  time  of  the  hearing. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  Safe  Drinking  Water  Hotline,  toll- 
free  (800)  426-4791,  or  in  Washington, 

DC  at  (202)  382-5533.  or  Carl  Reeverts, 
Deputy  Director,  State  Programs 
Division,  Office  of  Drinking  Water,  401 
“M"  Street  SW.,  Washington,  DC  20460, 
telephone  (202)  382-5522. 
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I.  Authority 

Section  1413  of  the  Safe  Drinking 
Water  Act  (“SDWA"  or  “the  Act") 
establishes  requirements  a  State  must 
meet  to  obtain  primary  enforcement 
responsibility  (“primacy”)  for  the  public 
water  system  supervision  (PWSS) 
program.  These  include:  (1)  Adopting 
drinking  water  regulations  no  less 
stringent  than  the  national  primary 
drinking  water  regulations  (NPDWRs)  in 
effect  under  sections  1412(a)  and 
1412(b);  (2)  adopting  and  implementing 
adequate  procedures  for  enforcement: 

(3)  keeping  records  and  making  such 
reports  with  respect  to  its  activities  as 
EPA  may  require  by  regulation;  (4) 
issuing  variances  and  exemptions  (if 
allowed  at  all  by  the  State)  under 
conditions  no  less  stringent  than 
allowed  by  sections  1415  and  1416:  and 
(5)  adopting  and  being  able  to 
implement  an  adequate  plan  for  the 
provision  of  safe  drinking  water  under 
emergency  situations. 


II.  Background 

40  CFR  Part  142,  Subpart  B  sets  out 
requirements  for  States  to  obtain 
primacy  for  the  PWSS  program,  as 
authorized  by  section  1413  of  the 
SDWA.  EPA  first  promulgated  these 
regulations  on  January  20, 1976:  since 
then,  the  basic  requirements  have 
remained  relatively  unchanged.  Since 
1976,  however,  much  has  happened  in 
the  PWSS  program.  With  the  exception 
of  Wyoming,  Indiana,  and  the  District  of 
Columbia,  all  eligible  States  and 
territories  have  received  PWSS  primacy. 
In  addition,  the  SDWA  amendments  of 
1986  made  sweeping  changes  in  the 
scope  and  content  of  the  drinking  water 
program.  For  example,  the  amendments 
mandate  that  EPA  promulgate  NPDWRs 
for  83  drinking  water  contaminants  by 
1989  and  for  25  additional  contaminants 
every  three  years  thereafter.  In  addition, 
EPA  must  promulgate  NPDWRs  to 
specify  criteria  under  which  filtration  is 
required  as  a  treatment  technique  for 
public  water  systems  supplied  by 
surface  water  sources  and  which  require 
disinfection  as  a  treatment  technique  for 
all  public  water  systems.  EPA  also  was 
required  to  revise  its  existing  public 
notification  procedures,  which  was 
completed  on  October  28, 1987.  (See  52 
FR  41534.)  The  1986  SDWA  amendments 
also  increase  the  Agency’s  authority  to 
enforce  the  requirements  of  the  national 
primary  drinking  water  regulations. 

With  these  extensive  changes  in  the 
program  and  the  law,  portions  of  the 
primacy  regulations  at  40  CFR  Part  142, 
Subpart  B  have  become  outdated.  The 
major  deficiency  in  the  existing  primacy 
regulations  is  that  they  neither  require 
States  with  primacy  to  modify  their 
programs  to  adopt  new  or  revised  EPA 
national  primary  drinking  water 
regulations,  nor  do  they  provide  a 
procedure  for  obtaining  EPA  approval 
for  these  changes. 

The  rule  EPA  is  proposing  in  this 
notice  would  specify  which  new 
requirements  must  be  adopted  by  a 
State  to  maintain  primacy,  when  these 
new  requirements  must  be  adopted,  and 
the  procedures  for  State  submittal  and 
EPA  review  and  approval  of  State 
program  revisions.  In  developing  this 
proposal,  EPA  considered  the  impact  of 
the  federal  program  changes  on  current 
State  programs  and  evaluated  which 
new  provisions  might  require  State 
statutory  or  other  major  institutional 
changes  within  the  State. 

III.  Summary  of  Proposed  Changes  to 
Subpart  B 

The  following  table  shows  the 
relationship  between  the  proposed 
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amendments  to  the  PWSS  primacy  regulations  in  40  CFR  Part  142,  Subpart  B  and  the  current  regulations  in  that 

subpart. 


Pro¬ 

posed 

subpart 

revision 

Content  of  revised  section 

Current  subpart  B 

Change  to  current  subpart  B 

142.10 

Requirements  for  a  determination  of  primary  enforcement  re¬ 
sponsibility. 

142.10 . 

Made  conforming  changes;  clarified  capability  requirement  and 
BAT  for  variance  requirement. 

142.11 

Initial  determination  of  primary  enforcement  authority . 

142.11;  142.12(a) . 

Made  conforming  changes  and  redesignated;  added  Attorney 
General  statement  requirement. 

142.12 

Revision  of  State  programs . 

142.13 

Public  hearing . 

142.13 . 

Made  conforming  changes. 

142.14 

Records  kept  by  States . 

142.14 . 

142.15 

142  15  . 

Amended. 

142.16 

Special  primacy  requirements . 

142.16 . 

142.17 

Procedures  for  withdrawal  of  State  programs . 

142.12(b) . 

Redesignated  and  retitled. 

1  This  section  was  modified  as  part  of  the  public  notification  regulation,  promulgated  on  October  28,  1987  (52  FR  41534).  The  modified  §  142.16  replaces  the  old 
section  on  State  public  notification  requirements. 


As  indicated  in  the  table,  the  proposal 
would  restructure  the  current  Subpart  B 
to  add  a  new  section  on  revision  of 
State  programs  (new  §  142.12),  retitle 
and  place  in  a  separate  section  the 
existing  procedures  for  withdrawal  of 
State  programs  (new  §  142.17), 
incorporate  revised  State  reporting 
requirements  (revised  §  142.15),  and 
make  other  conforming  changes  in  the 
remaining  sections  to  be  consistent  with 
the  new  State  program  revision  section. 
Under  this  proposal,  the  revised  primacy 
regulations  would  not  be  applicable  to 
State  program  revisions  to  adopt  new 
and  revised  EPA  regulations 
promulgated  before  the  effective  date  of 
this  rule.  State  requests  for  program 
revisions  to  adopt  EPA  regulations 
promulgated  before  the  effective  date  of 
this  rule  (e.g.,  the  public  notification 
requirements)  are  to  comply  with  the 
current  regulations  under  Part  142, 
Subpai  t  B,  and  any  special  primacy 
requirements  in  the  program  regulation 
to  be  adopted. 

IV.  Discussion  of  Today’s  Proposed  Rule 

A.  New  Program  Requirements  Under 
1986  SDWA  Amendments 

As  noted  above,  the  SDWA 
amendments  of  1986  greatly  increased 
the  scope  and  content  of  the  PWSS 
programs.  The  current  program  is 
operated  principally  by  the  States;  54 
States  and  Territories  operate  approved 
primacy  programs  under  the  authority  of 
section  1413  of  the  Safe  Drinking  Water 
Act.  Of  the  States  and  Territories 
eligible  for  primacy,  only  Indiana  and 
Wyoming  do  not  have  primacy.  The 
programs  in  these  two  States,  in 
Washington,  DC,  and  on  Indian  lands 
are  directly  implemented  by  EPA. 

In  this  notice,  EPA  is  proposing  that, 
to  retain  primacy,  each  State  with  a 
currently  approved  primacy  program 


must  revise  that  program  to  incorporate 
new  EPA  regulations  promulgated  under 
section  1412  (a)  and  (b),  sections  1415 
and  1416,  and  the  revised  public 
notification  requirements  under  section 
1414.  Under  the  SDWA,  EPA  has  had  a 
policy  of  approving  only  State  programs 
that  have  adopted  the  full  EPA  program. 
This  policy  was  established  from  the 
start  to  avoid  split  accountability 
between  EPA  and  the  States  for  direct 
operations  and  to  ensure  that,  to  the 
extent  possible,  public  water  systems 
were  regulated  under  a  single  regulatory 
scheme.  This  policy  avoids  confusion 
among  the  regulated  community  and  the 
public  regarding  which  regulations  must 
be  followed  to  comply  with  the  SDWA 
requirements.  For  the  same  reasons, 

EPA  intends  to  continue  this  “full 
primacy"  policy  as  it  implements  the 
1986  SDWA  amendments. 

The  proposal  maintains  the  “full 
primacy”  policy  by  setting  a  deadline  for 
States  to  revise  their  approved  primacy 
programs  to  adopt  new  and  revised  EPA 
regulation.  This  is  discussed  in  Part 
IV.C.  below.  Although  the  proposal 
allows  extensions  to  these  deadlines  for 
a  limited  period,  some  States  may  be 
unable  to  adopt  the  new  requirements 
by  the  end  of  the  extension  period  and, 
thus,  would  be  in  violation  of  the 
primacy  requirements.  In  some  rare 
situations,  a  primacy  State  may  never 
agree  to  or  be  able  to  adopt  all  the  new 
and  revised  requirements  promulgated 
by  EPA.  EPA  solicits  comments  on  the 
impact  the  “full  primacy"  policy  will 
have  on  current  State  primacy  programs, 
what  responsibility  EPA  should  assume 
to  implement  and  enforce  new  federal 
requirements  where  the  State  has  not 
adopted  them,  and  the  practical 
implication  of  a  program  that  is  partially 
implemented  by  both  EPA  and  the  State. 

Table  1  below  summarizes  the  recent 


and  upcoming  EPA  regulations  currently 
identified  that  the  States  would  be 
required  to  adopt  to  retain  primacy.  The 
list  of  regulations  in  Table  1  is  not 
meant  to  be  complete  and  is  subject  to 
change  as  EPA  proceeds  to  implement 
the  1986  SDWA  amendments. 

Table  1.— Summary  of  New  EPA  Re¬ 
quirements  Under  the  SDWA 
Amendments  Enacted  June  19,  1986 

Regulatory  Packages 

New  NPDWRs: 

VOCs 

Conforms 

Lead/Copper 

Inorganics/Synthetic  Organics 
Radionuclides 
Other  Mandated  NPDWRs 
1st  Additional  25  NPDWRs 
Public  Notification 

Filtration  &  Disinfection  of  Surface  Water  (NPDWR) 
Disinfection  for  Groundwater/Disinfectant  By-prod¬ 
ucts  (NPDWR) 

For  NPDWRs  promulgated  under 
sections  1412(a)  and  (b)  and  for  the 
variance  and  exemption  provisions 
(under  sections  1415  and  1416),  States 
must  adopt  new  provisions  that  are  “no 
less  stringent”  than  the  EPA  regulations. 
EPA  is  also  requiring  that  States  adopt 
public  notification  requirements  that  are 
no  less  stringent  than  the  revised 
Federal  regulations  (see  52  FR  41534, 
October  28, 1987). 

B.  Basic  Requirements  for  State 
Program  Revisions  (Section  142.12(a)) 

EPA  is  proposing  a  new  section 
(§  142.12)  to  establish  the  requirements, 
application  procedures,  and  the  EPA 
review  and  decision  process  for  State 
program  revisions.  EPA  is  proposing  to 
define  “State  program  revision”  as  a 
statutory,  regulatory,  of  administrative 
change  to  the  “approved  State  primacy 
program.”  The  proposed  rule  defines  the 
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“approved  State  primacy  program”  as 
the  program  elements  submitted  with 
the  initial  State  application  for  primacy 
pursuant  to  §  142.11(a)  and  subsequently 
approved  by  EPA  and  any  EPA- 
approved  revisions  to  these  elements. 

The  elements  required  under  §  142.11(a) 
include:  The  text  of  the  State’s  drinking 
water  statute  and  regulations;  a 
description  of  the  State’s  procedures  for 
the  enforcement  of  the  State  regulations 
(including  six  sub-elements);  a 
statement  that  the  State  will  make  such 
reports  as  required;  the  statutory  and 
regulatory  provisions  related  to 
variances  and  exemptions  (if  the  State 
grants  them);  a  description  of  the  State’s 
plan  for  providing  safe  drinking  water 
under  emergency  conditions;  and  an 
Attorney  General's  statement 
demonstrating  adequate  State  authority, 
The  Attorney  General’s  Statement  is  a 
new  requirement  proposed  in  this  notice 
and  is  discussed  in  further  detail  below. 
These  elements,  which  would  be 
updated  with  each  State  program 
revision  and  would  be  maintained  by 
both  EPA  and  the  State,  would  describe 
the  current  approved  State  primacy 
program  at  any  point  in  time.  Not  all 
portions  of  the  State  drinking  water 
program  are  necessarily  part  of  the 
approved  State  primacy  program;  e.g., 
many  States  have  an  operator 
certification  program,  a  permit  program 
for  water  treatment  plants,  or 
regulations  governing  other 
contaminants  beyond  the  EPA 
NPDWRs.  These  would  not  be 
considered  part  of  the  approved 
program  because  they  go  beyond  the 
primacy  requirements  established  by 
EPA  pursuant  to  the  SDWA. 

Section  142.12(a)  of  the  proposed  rule 
would  require  a  State  to  notify  EPA  in 
writing  of  any  modifications  to  its 
statutory  or  regulatory  authority  or 
program  procedures  that  may  affect  the 
approved  primacy  program.  This 
notification  requirement  is  to  ensure 
that  EPA  is  kept  informed  of  actions  that 
may  affect  the  authority  or  capability  of 
the  State  to  fully  implement  the 
approved  primacy  program.  The 
material  submitted  with  the  notification 
must  be  sufficient  to  allow  EPA  to 
determine  whether  the  change 
constitutes  a  revision  to  the  approved 
primacy  program,  thus  requiring  EPA 
review  and  approval. 

Based  on  the  State's  notification,  EPA 
would  determine,  on  a  case-by-case 
basis,  whether  the  changes  constitute 
revisions  to  the  State  primacy  program 
and  thus  must  be  submitted  for 
approval.  Under  this  proposal,  State 
actions  to  adopt  any  new  or  revised 
EPA  regulation  (except  for  very  minor 


changes,  which  are  discussed  below) 
would  be  considered  a  revision  to  the 
approved  primacy  program  and  the 
State  would  be  required  to  submit  it  to 
EPA  for  approval.  Therefore,  for 
revisions  to  adopt  new  or  revised  EPA 
regulations,  the  State  could  bypass  the 
notification  step  and  simply  submit  a 
request  for  approval  of  the  revision 
directly.  For  minor  program  revisions 
the  information  submitted  with  the 
notification  may  be  sufficient  to  review 
and  approve  the  revision;  in  such  cases, 
the  Agency  does  not  intend  to  ask  the 
State  to  submit  a  separate,  formal 
request  for  approval.  Likewise,  in  the 
rare  circumstances  in  which  a  new  or 
revised  EPA  regulation  does  not  require 
any  changes  to  the  approved  primacy 
program,  the  State  would  simply  notify 
EPA  of  this  fact;  in  such  a  case,  the 
Agency  does  not  intend  to  require  the 
State  to  submit  a  formal  rquest  for 
approval. 

The  proposal  would  also  allow  the 
Administrator  to  require  State 
submission  of  materials  whenever  he  or 
she  has  reason  to  believe  that  the  State 
program  may  have  changed,  in  the  event 
the  State  fails  to  notify  the  Agency  of 
such  a  change.  If  the  Administrator 
determines  that  the  State  changes  affect 
the  approved  primacy  programs,  the 
Administrator  would  ask  the  State  to 
submit  a  request  for  EPA  approval  of  the 
State  program  revision. 

EPA  invites  comment  on  whether  it  is 
appropriate  for  the  Administrator  (or  his 
or  her  designee)  to  require  States  to 
notify  EPA  of  all  changes  to  their 
authorities  and  procedures  that  may 
affect  the  approved  primacy  program 
and  to  approve  or  disapprove  each  State 
program  change  that  revised  the 
approved  primacy  program.  Comments 
are  also  requested  on  what  categories  of 
State  changes  do  not  require  notification 
and  what  program  revisions  are  minor 
and  do  not  require  the  State  to  submit  a 
separate,  formal  request  for  EPA 
approval. 

C.  Timing  of  State  Program  Revisions 
(Section  142.12(b)) 

Proposed  §  142.12(b)  would  require 
the  State  to  submit  to  EPA  final  requests 
for  approval  of  program  revisions  to 
adopt  new  or  revised  EPA  regulations 
within  15  months  of  the  promulgation  of 
EPA’s  regulations.  The  Administrator 
would  be  required  to  act  on  such 
requests  within  90  days  after  receipt  of 
the  final  and  complete  State  request. 
EPA  would  not  begin  its  final  review 
until  it  has  determined  that  the  State 
submission  is  complete  and  final.  The 
proposal  would  allow  the  Administrator 
to  initiate  an  extension  of  these 
deadlines  or  approve  a  State  request  for 


an  extension  of  the  15-month  deadline 
under  certain  circumstances. 

EPA  is  proposing  the  1-month  period 
for  review  of  State  requests  for  approval 
of  program  revisions  to  coincide  with 
the  effective  date  of  most  of  the  new 
EPA  regulations.  (Section  1412(b)(10)  of 
the  SDWA  provides  that  NPDWRs 
become  effective  18  months  after 
promulgation  by  EPA.)  The  Agency  did 
consider  options  for  “clustering”  the 
deadlines  to  minimize  the  disruption  in 
State  programs  that  may  occur  with  the 
large  number  of  sequential  changes 
expected  over  the  next  several  years. 

EPA  recognizes  the  advantages  of 
“clustering”  program  revisions  and  has 
proposed  that  “clustering”  be  an  explicit 
factor  in  deciding  whether  to  grant  State 
requests  for  an  extension  of  the  18- 
month  period.  (See  discussion  below.) 

By  using  the  effective  date  of  the 
NPDWR  as  the  deadline  for  the 
adoption  and  review  process,  EPA 
would  minimize  situations  of  split 
program  responsibility  or  “partial 
primacy”  because  a  State  that  adopts 
the  change  and  has  it  approved  on  time 
would  implement  and  enforce  the  new 
requirement  from  the  time  it  is  effective. 
This  would  avoid  the  need  for  EPA  to 
implement  and  enforce  the  new 
requirement  in  a  situation  where  all 
other  requirements  are  administered  by 
the  State.  Splitting  oversight 
responsibilities  between  EPA  and  the 
primacy  State,  however  briefly,  may 
confuse  administration  of  the  program 
and  make  it  difficult  for  public  water 
system  owners  and  operators  and  the 
public  to  determine  which  State  and 
Federal  regulations  are  being  enforced 
by  whom  at  any  given  time. 

Nevertheless,  EPA  recognizes  that  for 
valid  reasons  a  State  request  for 
approval  and  EPA's  review  of  State 
program  revisions  may  take  more  than 
18  months.  EPA  wishes  to  avoid 
initiating  primacy  withdrawal  in  cases 
where  a  State  is  making  a  good-faith 
effort  to  adopt  the  new  requirements. 
Therefore,  EPA  is  proposing  that  a  State 
may  request  an  extension  for  up  to  two 
years,  if  the  State  either  has  statutory  or 
regulatory  barriers  to  meeting  the 
deadline  or  temporarily  lacks  program 
capability  to  implement  adequately  the 
new  requirements.  Under  the  proposal, 
if  a  State  anticipates  submission  of  a 
final  request  for  approval  of  a  program 
revision  to  EPA  more  than  15  months 
after  promulgation  of  the  EPA 
regulation,  the  State  would  be  required 
to  request  an  extension  of  the  deadline 
before  the  expiration  of  the  15-month 
period. 

To  obtain  an  extension,  the  State  must 
demonstrate  that  it:  (1)  Is  requesting  the 
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extension  to  group  two  or  more  program 
revisions  in  a  single  legislative  or 
regulatory  action  or  otherwise  cannot 
meet  the  original  deadline  in  spite  of  a 
good  faith  effort  to  do  so;  (2)  is  taking 
steps  to  adopt  and  implement  the  new 
provisions  within  its  existing  authority; 
and  (3)  will  develop  the  capability 
necessary  to  implement  adequately  the 
new  provisions.  The  extension  request 
must  include  a  schedule  setting  forth 
when  and  how  the  States  will  be  able  to 
adopt  and  effectively  implement  the 
new  provisions. 

In  granting  the  State  an  extension  to 
the  18-month  deadline,  EPA  would  put 
itself  in  the  position  of  directly 
implementing  the  new  requirement  until 
it  finally  approves  the  State’s  program 
revision.  To  minimize  the  disruption  in 
State  program  administration  in  these 
cases,  EPA  is  proposing  that  the  State, 
as  a  condition  of  obtaining  the 
extension,  implement  the  following 
interim  measures,  as  they  apply  to  the 
new  regulations,  during  the  extension 
period:  Inform  public  water  systems  of 
the  new  requirements  and  the  fact  that 
EPA  will  be  overseeing  implementation 
of  the  requirement  until  EPA  approves 
the  primacy  program  revision;  collect 
and  store  laboratory  results  and  other 
compliance  data;  conduct  informal 
follow-up  on  violations  and  assist  EPA 
in  development  of  enforcement  actions; 
provide  technical  assistance  to  public 
water  systems;  and  provide  EPA  with  all 
information  prescribed  by  §  142.15  on 
State  reporting. 

If  a  State’s  request  for  an  extension  is 
based  on  a  temporary  lack  of  program 
capability  to  implement  the  new 
requirement,  the  rule  would  require  the 
State  to  take  steps  to  remedy  the 
capability  deficiency  during  the 
extension  period.  Actions  necessary  to 
accomplish  this  would  be  determined 
case  by  case  considering  the 
administrative,  technical,  and 
management  areas  to  be  addressed. 

Such  actions  might  include:  (1)  An 
increase  in  resources  to  the  program;  (2) 
training  of  existing  staff;  (3) 
development  of  State  procedures, 
guidelines,  and  policies  to  implement  the 
new  provisions;  etc.  The  proposal  would 
require  the  State  to  submit  with  its 
extension  request  a  plan  to  build  State 
capability  during  the  extension  period. 

The  extension  request  could  be 
approved  by  EPA  for  a  period  not  to 
exceed  two  years.  The  full  extension 
period  should  be  used  only  where  there 
is  a  clear  need  for  that  long  a  period 
(e.g.,  when  State  legislative  changes  are 
required  in  States  where  the  legislature 
meets  infrequently).  The  procedures  for 
EPA  review  and  oversight  of  the  State 


program  during  the  extension  period 
would  be  developed  State  by  State, 
within  the  general  criteria  outlined  in 
this  section. 

The  extension  period  would  be  limited 
to  two  years  because  of  the  need  to  limit 
the  period  during  which  States  may 
continue  to  operate  with  partial 
primacy.  Even  though  a  State  would  be 
implementing  the  new  requirements 
within  the  limits  of  its  authority  and 
capabilities  as  a  condition  of  the 
extension,  EPA  believes  its  policy  of  full 
primacy  requires  a  fixed  deadline  for 
State  adoption  of  the  new  requirements. 
Therefore,  under  the  proposal,  where  a 
State  has  not  obtained  EPA  approval  of 
a  program  revision  by  the  deadline,  EPA 
may  initiate  procedures  leading  to 
withdrawal  of  the  primacy  program. 

EPA  intends  to  begin  procedures  leading 
to  withdrawal  of  the  primacy  program  if 
the  State  has  not  submitted  an  approval 
request  for  program  revisions  in  a  timely 
manner.  This  is  necessary  to  maintain 
EPA’s  “full  primacy”  policy. 

EPA  invites  comment  on  the  proposed 
deadline,  the  criteria  for  EPA  approval 
of  extension  of  the  deadline,  the  length 
of  the  extension,  and  the  conditions  a 
State  must  meet  during  the  extension 
period. 

D.  Content  of  a  Request  for  EPA 
Approval  of  State  Program  Revisions 
(Section  142.12(c)) 

Proposed  §  142.12(c)  lists  the  contents 
of  a  State’s  request  for  EPA  approval  of 
a  revision.  The  State  request  must 
include: 

(1)  The  same  information  required  in 
an  application  for  initial  primacy,  listed 
in  §  142.11(a),  to  the  extent  the  items 
listed  apply  to  the  request  for  approval 
of  the  program  revision; 

(2)  Any  additional  regulation-specific 
materials  required  for  program  changes 
where  the  State  is  given  broad 
discretion  to  choose  how  to  achieve  the 
objective  of  the  regulation  (these  will  be 
specified  in  §  142.16);  and  (3)  an 
Attorney  General’s  statement  that 
demonstrates  that  the  State  has 
adequate  legal  authority  under  its 
statute  and  regulations  to  carry  out  the 
program  revision.  (NOTE:  As  explained 
later,  this  proposal  would  amend  the 
application  requirements  for  initial 
primacy  to  require  an  Attorney 
General’s  statement.  Thus,  the  third 
requirement  above  would  be 
encompassed  by  the  first.)  These  three 
requirements  are  explained  in  more 
detail  below. 

1.  Documentation  Required  Under 
Section  142.11(a) 

Under  §  142.11(a),  a  State  request  for 
initial  primacy  must  include  the  text  of 


the  State’s  statute  and  regulations  no 
a  demonstration  that  they  are  no  less 
stringent  than  the  comparable  EPA 
regulations);  a  description  of  the  State 
procedures  for  administration  and 
enforcement  of  the  regulations;  a 
statement  that  the  State  will  keep 
records  as  required  by  EPA;  a  copy  of 
the  State  variance  and  exemption 
regulations  (if  any);  and  a  description  of 
the  State’s  plan  for  the  provision  of  safe 
drinking  water  under  emergency 
conditions.  EPA  is  proposing  that  an 
update  of  the  same  materials,  as 
applicable,  be  included  in  State  requests 
for  approval  of  program  revisions  as 
well.  The  State  would  not  be  required  to 
include  materials  listed  in  §  142.11(a) 
that  are  not  directly  related  to  the 
program  revision  under  consideration. 
EPA  may,  however,  request  additional 
materials  if  needed  in  order  to  perform  a 
complete  review  of  a  specific  program 
revision. 

2.  Additional  Regulation-Specific 
Materials 

Section  142.16  (as  amended  by  the 
revised  public  notification  rule,  see  52 
FR  41534,  October  28, 1987)  lists 
additional  materials  specific  to  an 
individual  EPA  regulation  that  must  be 
included  in  a  State’s  request  for 
approval  of  that  regulations.  EPA 
anticipates  that  these  regulations- 
specific  requirements  will  be  necessary 
only  where  a  new  or  revised  EPA 
regulation  gives  the  State  discretion  on 
how  to  implement  certain  requirements 
of  the  regulations.  Since  these  primacy 
requirements  will  be  specific  to  a 
regulation,  they  will  be  promulgated 
when  the  new  or  revised  EPA  regulation 
is  promulgated.  Currently,  this  section 
(§  142.16)  contains  only  special  primacy 
requirements  for  State  adoption  of  the 
revised  public  notification  rule 
promulgated  on  October  28, 1987  (52  FR 
41524).  Special  primacy  requirements 
have  also  been  proposed  for  the  surface 
water  treatment  and  coliform  rules  (52 
FR  42178  and  42224,  November  3, 1987). 

3.  Attorney  General’s  Statement 

Under  the  proposed  rule,  a  request  for 
approval  of  a  program  revision  would  be 
required  to  include  an  Attorney 
General’s  statement  (or  a  statement 
from  the  attorney  for  the  State  primacy 
agency  if  it  has  independent  legal 
counsel).  This  statement  would 
demonstrate  that  the  State  has  adequate 
legal  authority  under  its  statutes  and 
regulations  to  implement  the  program 
revision  submitted  to  EPA  for  approval. 
The  Attorney  General’s  statement  would 
be  required  in  all  State  requests  for 
approval  of  program  revisions,  unless 
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EPA  has  specifically  waived  the 
requirement  as  described  below. 

The  proposed  rule  would  enable  EPA 
to  use  its  discretion  to  waive  the 
requirement  for  the  Attorney  General’s 
statement  in  certain  circumstances.  EPA 
is  proposing  that  no  waiver  of  the 
Attorney  General’s  statement  be 
available  for  State  requests  for  approval 
of  program  revisions  which  adopt  new 
or  revised  NPDWRs  for  specific 
contaminants  required  under  the  1986 
SDWA  amendments,  for  the  surface 
water  treatment  and  disinfection 
requirements,  and  for  the  public 
notification  rule.  If  EPA  elects  to  waive 
the  requirement  for  an  Attorney 
General’s  statement  in  other  cases  not 
covered  above,  EPA  would  announce 
this  decision  in  the  preamble  to  the 
federal  regulation  the  State  is  to  adopt. 

In  the  case  of  State-initiated  changes,  as 
discussed  above,  the  State  would  be 
required  to  notify  EPA  of  such  changes. 
EPA  would  then  inform  the  State 
whether  or  not  a  request  for  approval  of 
the  program  revision  is  required.  In 
EPA’s  response,  if  an  Attorney  General’s 
statement  is  not  required,  EPA  would  so 
state.  If  EPA  required  the  State  to 
submit  a  request  for  approval  of  the 
program  revision,  and  was  silent  on  the 
requirement  for  an  Attorney  General 
statement,  then  an  Attorney  General’s 
statement  would  be  required. 

The  proposal  would  also  amend 
§  142.11  to  require  a  jurisdiction  which 
applies  for  initial  State  primacy  after 
promulgation  of  this  regulation  to  submit 
an  Attorney  General’s  statement  as  part 
of  its  application. 

EPA  has  carefully  considered  the 
requirement  for  an  Attorney  General's 
statement.  Although  the  Agency  did  not 
require  an  Attorney  General's  statement 
for  the  primacy  determinations  made  to 
date,  it  believes  that  there  are  clear  and 
valid  reasons  for  this  new  requirement 
First,  the  program  is  now  more 
complex  because  of  the  1986  SDWA 
amendments.  For  the  first  ten  years  of 
its  existence,  the  PWSS  program  was 
relatively  stable.  The  basic  regulatory 
requirements  remained  virtually 
unchanged  from  year  to  year,  and 
almost  all  eligible  States  and  territories 
applied  for  and  received  primacy  soon 
after  the  Safe  Drinking  Water  Act  was 
passed  in  1974.  The  program 
requirements  were  relatively  clear  and 
straightforward  to  implement  and  to 
oversee.  However,  the  1988  amendments 
to  the  Act  made  sweeping  changes  in 
the  scope  and  content  of  the  PWSS 
program,  transforming  it  into  a  more 
extensive  and  complex  regulatory 
program.  For  example,  as  noted  above, 
the  amendments  mandate  that  EPA 
promulgate  new  drinking  water 


standards  for  83  contaminants  by  1989 
and  standards  for  25  additional 
contaminants  every  three  years 
thereafter.  Moreover,  the  amendments 
require  EPA  to  promulgate  a  NPDWR 
establishing  criteria  where  filtration  is 
required  as  a  treatment  technique  for 
public  water  systems  supplied  by 
surface  water  sources  and  a  NPDWR 
requiring  disinfection  for  all  systems. 
States  will  have  to  revise  significantly 
their  existing  statutory  and  regulatory 
authorities  to  adopt  the  new  federal 
requirements.  Many  of  the  issues  which 
will  arise  in  the  State  preparation  of 
program  revisions  and  in  EPA  review  of 
these  revisions  will  be  legal  ones; 
therefore,  individuals  in  the  State 
knowledgeable  about  State  law  and 
able  to  render  a  definitive  legal  opinion 
on  the  meaning  of  the  State  statutes  and 
regulations  should  be  involved  in  the 
revision  process. 

Second,  the  SDWA  amendments 
strengthened  EPA’s  enforcement 
authorities  and  mandated  that  the 
Agency  strengthen  its  enforcement 
efforts  for  all  instances  of 
noncompliance.  Since  in  almost  all 
cases  primary  enforcement 
responsibility  has  been  delegated  to  the 
States,  the  Agency  has  been  actively 
urging  the  States  to  take  additional 
enforcement  actions.  EPA  has  also 
initiated  more  federal  enforcement 
actions  to  respond  to  noncompliance 
and  is  following  up  in  cases  where  the 
State  is  not  taking  action.  EPA  expects 
this  trend  toward  stronger  enforcement 
to  continue  into  the  future.  Further,  as 
standards  for  additional  contaminants 
are  promulgated,  enforcement  efforts 
will  become  more  complex.  To  ensure 
the  success  of  this  enhanced 
enforcement  program,  EPA  must  be 
certain  that  the  States  have  adequate 
authority  under  their  laws  and 
regulations  to  enforce  the  new 
standards.  The  Attorney  General’s 
statement  in  the  State  request  for 
approval  of  a  program  revision  would 
document  this  authority. 

Third,  the  Attorney  General’s 
statement  would  act  as  a  guide  or  “road 
map”  for  EPA  review  of  State  program 
revisions,  which  would  simplify  and 
expedite  EPA’s  review.  EPA  envisions 
the  “road  map"  to  be  primarily  a 
directory  or  side-by-side  comparison  of 
the  federal  regulations  and  the 
corresponding  State  statutes  and 
regulations.  EPA  would  not  require  the 
Attorney  General’s  statement  to  be 
submitted  in  any  specific  format; 
however,  EPA  would  provide  the  States 
with  samples  and  assist  them  in 
formatting  the  statement  if  needed. 

Finally,  and  most  importantly,  the 
statement  would  demonstrate  why  the 


State  laws  and  regulations  give  the  State 
adequate  authority  to  implement  the 
federal  laws  and  regulations,  and  allow 
the  State  to  explain  any  ambitious 
provisons  in  those  statutes  or 
regulations.  By  submitting  the  "road 
map”  and  explanation  of  State  law  in 
the  Attorney  General’s  statement,  the 
State  would  reduce  the  possibility  that 
EPA  will  misinterpret  State  laws  and 
regulations  and  determine  that  they  are 
not  adequate  to  implement  the  federal 
requirements.  Such  a  determination 
could  result  in  failure  to  approve  the 
program  revision,  or,  at  best,  a  long 
process  whereby  EPA  would  need  to 
request  additional  information  and 
clarification  from  the  State.  This  could 
greatly  delay  a  final  determination  on  a 
State  application. 

The  requirement  for  an  Attorney 
General’s  statement  would  generally 
require  the  primacy  agency  to  better 
coordinate  its  program  revisions  with 
the  Attorney  General.  The  Agency 
recognizes  that  this  new  requirement 
may  increase  the  administrative  burden 
both  to  prepare  requests  for  appoval  of 
revisions  to  current  primacy  programs 
and  to  apply  for  initial  primacy  for  those 
entities  which  currently  lack  primary 
enforcement  responsibility.  However, 

EPA  believes  that  the  benefits  of  the 
statement,  as  described  above,  outweigh 
any  additional  administrative  burden. 

EPA  considered  whether  there  are 
alternatives  to  the  requirement  for  an 
Attorney  General’s  statement  which 
might  be  less  burdensome  to  the  State, 
but  which  would  still  meet  the  basic 
needs  as  outlined  above.  Accordingly, 

EPA  is  requesting  comments  on  the 
following  alternative  to  the  current 
proposal. 

Under  the  alternative,  a  State's 
request  for  approval  of  a  program 
revision  would  include  a  side-by-side 
comparison  of  the  Federal  requirements 
and  the  corresponding  State  provisions 
(as  described  above)  that  is  prepared  by 
the  State  primacy  agency;  in  the  case,  no 
Attorney  General’s  statement  would  be 
required  with  the  request.  EPA  would 
review  the  documentation  submitted  by 
the  State  primacy  agency  and  would 
then  determine,  case  by  case,  if  the 
Attorney  General's  involvement  was 
necessary.  For  example,  the  Attorney 
General's  involvement  would  be 
necessary  if  there  was  ambiguous 
statutory  or  regulatory  provision  that 
could  be  interpreted  as  inconsistent  with 
the  Federal  program.  In  such  cases,  EPA 
would  request  an  Attorney  General's 
statement  to  clarify  the  ambiguity.  This 
option  could  lessen  the  administrative 
burden  of  involving  the  Attorney 
General's  office  in  the  process,  at  least  t 
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initially.  However,  having  to  go  back  to 
the  State  and  ask  that  the  Attorney 
General  prepare  a  statement  could 
result  in  substantial  delays  in  approving 
State  program  revisions.  If  most  requests 
for  EPA  approval  of  program  revisions 
involve  legal  issues  that  eventually 
require  the  Attorney  General’s 
participation,  the  benefits  of  this  option 
would  be  small. 

EPA  requests  comment  on  the 
proposed  requirement  for  an  Attorney 
General’s  statement.  Comments  should 
address  the  proposed  requirement  as 
well  as  the  alternative  presented  here 
and  should  focus  particularly  on  the 
usefulness  of  the  requirement  for  the 
Attorney  General’s  statement  in  EPA’s 
review  and  approval  of  State  requests 
for  program  revisions  and  the  impact  on 
State  programs. 


E.  Procedures  for  Reviewing  a  State 
Request  for  EPA  Approval  of  a  State 
Program  Revision  (Section  142.12(d)) 

Proposed  §  142.12(d)  would  establish 
procedures  for  State  submission  of 
requests  for  approval  of  program 
revisions  and  for  EPA  review  and 
decision  on  these  program  revisions.  It 
also  would  establish  the  public  notice 
and  public  hearing  requirements  for  EPA 
approval  or  disapproval  of  State 
program  revisions. 

The  proposed  procedures  for  State 
submission  and  EPA  review  of  a  State 
request  for  approval  of  a  program 
revision  would  be  a  two-step  process, 
requiring  that  the  State  first  submit  a 
preliminary  request  (containing  a  draft 
of  the  materials  listed  in  §  142.12(c))  for 
EPA  review  and  tentative 
determination.  EPA’s  tentative 


determination  would  be  subject  to 
public  notice  (and  a  public  hearing  if 
requested)  for  revisions  deemed 
“substantial”  by  the  Administrator. 

Then,  the  State  would  submit  a  final 
request  (containing  final  and  complete 
State  materials)  for  formal  EPA 
approval  or  disapproval.  The  final  State 
request  would  include,  for  example, 

State  statutory  and  regulation  changes 
already  promulgated,  a  signed  Attorney 
General’s  statement,  and  descriptions  of 
any  procedures  and  other  administrative 
processes  already  adopted  and  in  place 
within  the  State. 

A  summary  of  the  procedures  for 
review  and  approval  of  State  requests  is 
illustrated  in  the  following  chart. 

BILLING  CODE  6560-50-M 
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SUMMARY  OF  PROCEDURES  FOR 
EPA  REVIEW  OF  STATE  REQUEST 
FOR  APPROVAL  OF  PROGRAM  REVISIONS 


EPA  promulgates 
new  or  revised  rule 


State  notifies  EPA 
of  State-initiated 
changes  in  program 


EPA  determines  that 
EPA  approval  of 
program  revision 
is  required 


tate  submits  preliminary  request 
for  EPA  approval  of  program 
revision 


PA  makes  tentative  determination 
and  transmits  it  to  the  State 


c.  For  substantial  changes; 

1.  EPA  publishes  Notice  in  the 
Federal  Register 

2.  EPA  holds  public  hearing 
(if  requested) 

3.  EPA  transmits  comments  and 
any  changes  to  EPA's  tentative 
determination  to  the  State 


II.  a.  State  submits  complete  an 
final  request 


PA  approves  or  disapproves 
final  State  request 


or  substantial  changes , 

EPA  publishes  Federal  Register 
notice  of  final  decision 
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Proposed  §  142.12(d)(1)  would  require 
the  State  to  submit  a  preliminary 
request  for  approval  of  a  State  program 
revision  as  soon  as  practicable  after 
EPA’8  promulgation  of  a  new  or  revised 
regulation  or  EPA's  determination  that  a 
primacy  program  revision  is  required  for 
a  State-initiated  change.  This 
preliminary  request  would,  at  a 
minimum,  contain  the  information 
required  in  §  142.12(c),  in  draft  form, 
including  any  draft  statutes  and 
regulations  and  a  draft  Attorney 
General's  statement,  i.e.,  one  not  yet 
signed  by  the  Attorney  General  (see 
Section  D  above).  The  information  must 
be  complete  enough  to  allow  the 
Administrator  to  do  a  full  review  and 
make  a  tentative  determination  on  the 
adequacy  of  the  proposed  State  program 
revision.  No  specific  time  period  for  this 
first  phase  is  proposed  in  the  rule,  to 
give  EPA  and  the  State  flexibility  to 
respond  to  the  specific  circumstances  of 
each  program  revision. 

It  is  strongly  recommended  that  the 
State  primacy  agency  work  with  the 
Attorney  General’s  office  in  developing 
the  program  revision  (especially  any 
statutory  or  regulatory  changes)  to 
ensure  that  no  major  problems  occur 
later.  The  draft  Attorney  General’s 
statement  would  contain  the  information 
described  in  Section  D:  A  comparison 
between  the  federal  and  State 
regulations  to  show  that  all  necessary 
elements  are  present  and  an  explanation 
of  any  ambiguous  provisions  in  the  State 
law.  EPA  would  review  this  draft 
statement  along  with  the  rest  of  the 
preliminary  application  materials  and 
discuss  any  needed  changes  or 
additions  with  State  personnel.  The 
statement  submitted  with  the  final 
program  revision  application  would  be 
signed  by  the  Attorney  General  (or  his 
or  her  designee). 

The  proposed  requirement  for  a 
preliminary  State  submission  and 
tentative  EPA  determination  is  new. 

This  change  would  formalize  what  has 
been  standard  practice  in  the  primacy 
review  process  both  for  initial  primacy 
decisions  and  for  the  program  revision 
process  for  adoption  of  the  national 
interim  primary  drinking  water 
regulations  for  trihalomethanes  in  1979 
and  1980,  as  well  as  in  other  Agency 
programs.  EPA  is  proposing  to  make  this 
preliminary  review  step  a  regulatory 
requirement  for  review  of  all  future 
program  revisions  to  ensure  that  issues 
are  identified  early  in  the  program 
revision  process  and  that  there  is  an 
opportunity  to  respond  to  EPA 
comments  before  EPA  takes  any  final 
action  on  State  requests. 


Proposed  §  142.12(d)(l)(iii)  would 
require  EPA  to  publish  notice  in  the 
Federal  Register  that  it  has  made  a 
tentative  determination  to  approve  or 
disapprove  a  State  program  revision  and 
to  provide  an  opportunity  to  request  a 
public  hearing  and  submit  comments. 
Public  notice  would  only  be  required  for 
program  revisions  that  the 
Administrator  determines  are 
"substantial.”  EPA  would  transmit  to 
the  State  for  its  consideration  all  the 
public  comments  and  any  changes  to 
EPA’s  tentative  determination.  Public 
notice  of  the  Administrator’s 
preliminary  determination  on  the  State 
request  is  also  a  new  requirement;  the 
current  regulations  for  obtaining  initial 
primacy  do  not  require  public  notice 
until  after  the  Administrator  makes  his 
or  her  final  decision.  However,  EPA 
believes  that  soliciting  early  public 
comment,  in  conjunction  with  an  early 
review  by  EPA  of  draft  State  program 
revisions,  would  help  to  prevent  new 
issues  from  emerging  later  in  the 
process,  e.g.,  after  a  State  promulgates 
its  regulations.  The  procedures  for 
public  notice  and  hearing  would  follow 
the  existing  procedures  in  §  142.13. 

The  proposed  rule  does  not  define  the 
specific  criteria  EPA  will  use  to 
determine  which  program  revisions  are 
"substantial."  However,  EPA  believes 
that  most  of  the  State  program  revisions 
to  adopt  the  new  or  revised  NPDWRs 
required  by  the  1986  SDWA 
amendments  would  be  deemed 
"substantial."  EPA  would  determine 
which  new  or  revised  EPA  regulations 
require  a  "substantial"  change  to  the 
existing  primacy  program  at  the  time  the 
EPA  regulations  are  promulgated.  State- 
initiated  revisions  would  be  determined 
to  be  “substantial”  on  a  case-by-case 
basis  by  EPA,  based  on  an  evaluation  of 
the  impact  the  change  has  on  the 
existing  primacy  program. 

After  EPA  has  transmitted  the 
tentative  determination  and,  for 
substantial  changes,  all  comments  and 
changes  resulting  from  the  public  notice 
process,  proposed  §  142.12(d)(2)  would 
require  the  State  to  submit  a  final 
request  for  formal  EPA  approval  of  the 
State  program  revision.  The  final  request 
would  contain  complete  information  in 
final  form  for  all  the  elements  listed  in 
§  142.12(c),  in  accordance  with  EPA’s 
tentative  determination.  For  substantial 
changes,  the  final  request  would  include 
the  State  response  to  all  comments  and 
changes  resulting  from  the  public  notice 
process.  The  information  in  the  final 
request  would  include  the  relevant 
statutory  authorities  and  regulations  and 
the  signed  Attorney  General’s 
statement,  as  well  as  the  final  materials 


to  meet  the  other  requirements  in 
§  141.12(c). 

For  program  revisions  deemed 
“substantial”  by  the  Administrator,  the 
proposed  rule  would  require  EPA  to  give 
public  notice  in  the  Federal  Register  that 
a  final  determination  has  been  made  on 
the  State  request.  This  notice  may  take 
place  after  the  18-month  deadline  (or 
extended  period)  has  elasped.  If  the 
final  program  revision  is  substantially 
changed  from  the  preliminary  State 
request  and  EPA’s  tentative 
determination,  EPA  may  publish  a 
public  notice  prior  to  its  final  decision 
requesting  comment  and  giving 
opportunity  for  another  public  hearing. 

EPA’s  disapproval  of  a  State's  final 
request  for  approval  of  a  program 
revision  would  likely  require  the  State  to 
re-promulgate  its  regulatory  changes  or 
to  modify  other  State  procedures 
already  in  place  to  meet  the  conditions 
for  approval.  To  avoid  this,  EPA 
strongly  encourages  early  and  active 
EPA/State  identification  of  issues  and 
their  resolution  even  in  advance  of  the 
preliminary  State  request.  EPA  expects 
that  its  tentative  determination  on  the 
preliminary  State  request  would 
establish  the  conditions  for  final 
approval.  If  EPA  disapproves  the  final 
State  request,  however,  the  procedures 
proposed  in  §  142.12(d)(1)  and  (2)  would 
allow  the  State  to  submit  supplemental 
materials.  For  revisions  to  implement 
new  or  revised  EPA  regulations  (which 
have  a  deadline  for  final  approval),  the 
State  could  request  an  extention  of  the 
18-month  deadline  to  allow  sufficient 
time  for  submission  and  review  of  the 
supplemental  materials. 

If  the  State  does  not  have  an 
approved  program  revision  within  the 
18-month  deadline  (or  by  the  end  of  the 
approved  extension  period),  the 
proposal  would  require  EPA  to  notify 
the  State  that  it  no  longer  meets  the 
requirements  set  forth  in  the  rule  for 
maintenance  of  primary  enforcement 
authority.  If  the  State  did  not  take 
immediate  steps  to  remedy  the  situation, 
EPA  could  initiate  procedures  leading  to 
program  withdrawal  as  specified  in 
proposed  §  142.17. 

EPA  invites  comment  on  all  aspects  of 
the  procedures  proposed  for  EPA’s 
review  and  decision  on  State  requests 
for  approval  of  program  revisions. 

F.  Options  for  Addressing  Minimum 
State  Enforcement  Authorities 

Both  the  Safe  Drinking  Water  Act  and 
the  implementing  regulations  at  §  142.10 
require  a  State  to  have  adequate 
procedures  for  the  enforcement  of  its 
drinking  water  regulations  in  order  to 
obtain  and  maintain  primary 
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enforcement  responsibility  for  the  PWSS 
program.  Under  §  142.10(b)(6)(vi), 
adequate  procedures  for  the 
enforcement  of  drinking  water 
regulations  include  authority  to  assess 
civil  or  criminal  penalties  for  violation 
of  the  State’s  primary  drinking  water 
regulations. 

The  current  regulations  in  Part  142, 
however,  do  not  specify  any  minimum 
penalty  authority.  This  was  a  major 
issue  in  the  development  of  the  initial 
primacy  regulations  in  1976.  At  that 
time,  EPA  decided  to  require  the  State  to 
have  the  legal  authority  to  assess  civil 
or  criminal  penalties  for  violations,  but 
not  to  require  the  State  to  have  any 
specific  minimum  penalty  authority. 

While  EPA,  in  the  preamble  to  the 
original  regulations  (52  FR  2917,  January 
20, 1976),  strongly  urged  the  States  to 
adopt  the  same  level  of  penalties  as  was 
available  to  EPA  under  the  SDWA  (up 
to  $5,000  per  day  civil  penalty  for  a 
willful  violator),  a  lower  penalty 
authority  was  not  a  bar  to  approval  of 
the  State’s  program.  The  preamble  did 
specify,  however,  that  where  lower 
penalty  authority  levels  had  a 
significant  adverse  effect  on  the 
adequacy  of  the  State’s  enforcement 
program,  EPA  could  require  a  State  to 
raise  its  penalty  authority  to  retain 
primacy. 

EPA  has  been  investigating  current 
State  enforcement  authorities  under  the 
PWSS  program  to  determine  whether  it 
should  propose  amending  the  current 
primary  requirements  to  require  States 
to  have  enforcement  authorities  close  to 
or  the  same  as  EPA’s  enforcement 
authorities  under  the  amended  SDWA. 
The  1986  SDWA  amendments  increased 
EPA’s  maximum  civil  penalty  authority 
from  $5,000  to  $25,000  per  day  and 
eliminated  the  requirement  that  a 
violation  be  “willful.”  See  section 
1414(b)  of  the  SDWA.  In  addition, 
section  1414(a)  was  amended  to  give 
EPA  authority  to  issue  administrative 
orders  and  the  authority  to  assess 
administrative  penalties  up  to  $5,000,  if 
the  initial  administrative  order  is 
violated.  The  SDWA  was  also  amended 
to  require  EPA  to  take  enforcement 
action  where  the  State  has  not  taken  an 
appropriate  enforcement  action  under 
its  authorities  in  a  timely  manner. 

EPA  has  reviewed  current  State 
penalty  authorities  and  their  use.  This 
survey  indicates  that  current  civil 
penalty  monetary  amounts  specified  in 
State  law  range  from  zero  in  a  few 
States  to  $25,000  per  violation  per  day  in 
several  States.  Specifically,  of  the  54 
States  and  Territories  with  primacy,  four 
States  have  authority  to  assess  fines  for 
up  to  $25,000  per  violation  per  day,  five 


States  up  to  $10,000  per  day,  17  States 
up  to  $5,000  per  day,  seven  States  up  to 
$1,000  per  day,  five  States  up  to  $500  per 
day,  and  the  remaining  16  States  either 
have  no  penalty  amount  specified  or  the 
penalty  amounts  in  their  State  laws  are 
not  known. 

EPA  believes  that  the  availability  and 
proper  use  of  penalties  does  serve  as  a 
deterrent  to  violations  in  general  and 
can  be  particularly  effective  in  ensuring 
compliance  by  recalcitrant  systems. 
Although  EPA  is  not  explicitly  proposing 
any  specific  regulatory  language  to 
revise  the  primacy  requirements 
regarding  penalty  amounts  in  this  rule, 
EPA  is  actively  considering  several 
options: 

(1)  Not  specifying  a  penalty  amount 
(i.e.,  leave  the  current  requirement 
unchanged);  (2)  requiring  States  to  have 
authority  to  assess  penalties  up  to  $5,000 
per  day  (which  would  match  the 
authority  26  States  now  have);  (3) 
requiring  States  to  have  authority  to 
assess  penalties  up  to  $25,000  per  day 
(which  would  match  EPA’s  new 
authority);  or  (4)  requiring  States  to  have 
authority  to  assess  penalties  of  some 
other  specified  amount  within  this 
range,  based  on  comments  received  and 
further  investigation.  EPA  requests 
comment  on  the  concept  of  requiring  a 
specific  minimum  level  of  penalty 
authority  for  primacy  and,  if  so,  what 
that  level  should  be.  EPA  also  invites 
comments  on  the  factors  it  should 
consider  in  evaluating  these  options, 
including:  (1)  The  potential  benefits  to 
the  current  State  enforcement  program; 
(2)  the  minimum  penalty  amount  that 
would  effectively  encourage  compliance 
by  public  water  systems;  and  (3)  the 
difficulty  for  the  States  of  adopting  such 
a  requirement 

The  1988  SDWA  amendments  also 
added  administrative  order  authority  to 
EPA’s  mix  of  enforcement  tools.  All  EPA 
environmental  programs  (except  those 
under  the  Clean  Air  Act)  currently  have 
some  type  of  administrative 
enforcement  authority.  In  the  PWSS 
program,  EPA  may  assess  an 
administrative  penalty  only  for  violation 
of  a  compliance  order.  The  States  in  the 
PWSS  program,  in  general,  do  not 
currently  have  administrative 
enforcement  authority.  The  major 
advantage  of  administrative  order 
authority,  particularly  when  it  includes 
penalty  authority,  is  that  State  Agency 
Directors  may  order  compliance  and 
assess  penalties  without  resort  to  courts, 
thus  expediting  what  in  many  cases 
would  be  a  longer,  more  resource- 
intensive  process.  EPA  is  concerned 
about  requiring  agencies  to  adopt 
administrative  enforcement  authority, 


however,  because  generally  State 
agencies  do  not  have  authorities  and 
could  not  get  them  without  State 
legislative  changes.  The  State  legislative 
change  may  be  difficult  to  obtain  in 
many  State  legislatures  without  clear 
and  convincing  proof  of  its  benefits. 

EPA  requests  comment  on  whether  it 
should  require  States  as  a  condition  of 
primacy  to  have,  first,  administrative 
order  authority  and,  second, 
administrative  penalty  authority 
equivalent  to  EPA’s  authority. 

Comments  should  address  the  need 
when  such  authority  in  the  Public  Water 
System  Supervision  program,  when  such 
authority  should  be  required, 
advantages  and  uses  of  such  authority, 
and  the  potential  difficulties  States  may 
face  in  trying  to  meet  such  a 
requirement  to  obtain  or  retain  primacy. 
EPA  may  issue  final  regulations  on  State 
primacy  requirements  for  civil  penalty 
amounts  and  State  administrative  order 
authority  when  it  issues  the  final 
primacy  regulations. 

G.  Other  Changes  to  Subpart  B 

The  proposed  rule  would  make  other 
changes  to  various  sections  of  Part  142, 
Subpart  B  in  addition  to  those  necessary 
to  restructure  and  conform  the  rule 
language  to  accomodate  the  new  section 
on  State  program  revisions.  Three  of 
these  changes  are  significant. 

State  Adoption  of  BAT.  The  proposal 
would  revise  the  primacy  requirements 
in  §  142.10  to  amend  paragraph  (d), 
which  relates  to  the  variance  and 
exemption  procedures.  Under  the  1986 
SDWA  amendments,  EPA  must 
promulgate  its  findings  of  best  available 
technology  (BAT)  for  the  purpose  of 
obtaining  variances  at  the  time  the  new 
or  revised  NPDWR  is  promulgated.  This 
notice  proposes  to  add  a  sentence  that 
requires  those  States  that  currently 
allow  variances  to  adopt  requirements 
no  less  stringent  than  EPA’s  findings  of 
BAT  for  use  in  the  State’s  variance 
process.  EPA  is  proposing  this  change 
because  the  BAT  determination  is  an 
integral  part  of  each  primacy  drinking 
water  regulation  to  be  adopted  by  the 
States,  which,  under  Section  1413,  must 
be  "no  less  stringent"  then  EPA’s  new  or 
revised  NPDWR. 

Revision  to  State  Reporting 
Requirements.  The  proposal  includes  a 
revision  of  the  current  regulations  at 
§  142.15  related  to  State  reporting.  The 
proposal  would  require  States  to  submit 
reports  to  EPA  every  quarter.  The 
reports  would,  at  a  minimum,  contain 
updates  of  the  State’s  inventory  of 
public  water  systems,  information  on 
violations  and  enforcement  actions,  and 
a  summary  of  newly-granted  variances 


Federal  Register  /  Vol.  53,  No.  148  /  Tuesday,  August  2,  1988  /  Proposed  Rules 


29203 


and  exemptions.  This  would  revise  the 
current  rule,  which  only  requires 
information  to  be  submitted  annually 
and  does  not  require  information  on 
enforcement  actions.  The  proposal  also 
would  require  the  State  to  notify  EPA  of 
any  new  variances  and  exemptions 
granted  during  the  quarter.  (The  current 
rule  simply  requires  "prompt” 
notification.)  This  will  put  this 
requirement  on  the  same  schedule  as  the 
other  State  reports.  Finally,  the  proposal 
would  add  a  new  paragraph  to  reserve 
space  for  special  reports  beyond  the 
basic  reporting  requirements.  These 
special  reports  may  be  required  in  new 
NPDWRS  promulgated  subsequent  to 
this  rule.  For  example,  the  proposed 
surface  water  treatment  requirements 
(52  FR  42178,  November  3, 1987)  would 
amend  §  142.15  to  require  information 
on  which  systems  must  install  filtration. 
EPA  is  proposing  to  require  a  fixed 
interval  (i.e.,  quarterly)  for  information 
on  new  variances  and  exemptions,  as 
well  as  reporting  for  all  other 
information,  to  more  effectively  carry 
out  the  new  Congressional  directive  for 
enhanced  Federal  enforcement  of 
violations.  EPA  needs  timely 
information  on  violations  and  State 
enforcement  actions  on  an  ongoing  basis 
to  meet  this  Congressional  mandate. 

Program  Capability  Considerations. 
The  proposal  would  revise  the  current 
program  grant  regulations  (§  35.410  and 
35.415)  and  existing  primacy 
requirements  (§  142.10(b)  and 
§  142.15(a))  to  explicitly  consider 
program  capability  in  the  grant  and 
primacy  decision  process.  The  revised 
grant  regulations  would  require  a  State 
or  Indian  Tribe  applying  for  an  initial 
award  under  section  1443(a)  of  the  Act 
to  demonstrate  that  it  will  be  capable  of 
establishing  a  public  water  system 
supervision  program  after  the  initial 
grant  period.  For  States,  EPA  would  not 
approve  an  award  until  the  State 
demonstrates  that  it  will  be  capable  of 
implementing  the  primacy  requirements 
within  one  year  of  the  initial  award  and 
agrees  to  use  such  funding  to 
demonstrate  such  capability.  For  Indian 
Tribes,  EPA  would  not  approve  an 
award  until  the  Indian  Tribe 
demonstrates  that  it  will  be  capable  of 
implementing  the  primacy  requirements 
within  three  years  of  initial  award  and 
agrees  to  use  at  least  one  year’s  funding 
to  demonstrate  such  capability. 

The  revised  primacy  regulations 
(§  142.10(b))  would  require  a  State 
wanting  to  obtain  or  retain  primacy  to 
demonstrate  that  it  is  capable  of 
implementing  adequate  procedures  for 
the  enforcement  of  the  primacy  program. 
Specifically,  this  change  would  apply  to 


any  State  applying  for  initial  primacy. 
This  change  would  also  apply  to 
requests  for  EPA  approval  of  revisions 
to  existing  primacy  programs,  to  the 
extent  a  demonstration  of  program 
capability  is  relevant  to  the  program 
revision  under  consideration.  No  explicit 
criteria  or  "thresholds"  are  proposed  in 
this  rule  for  demonstration  of  capability. 
For  program  revisions,  in  particular,  the 
determination  of  whether  the  State  is 
capable  of  implementing  adequate 
procedures  to  enforce  the  program 
revision  will  be  case  by  case,  depending 
on  the  management,  technical,  and 
administrative  demands  of  the  program 
revision  at  issue  and  the  specific 
situation. 

V.  Request  for  Public  Comment 

EPA  requests  public  comments  and 
information  on  all  aspects  of  this 
proposal,  including  the  specific  issues 
identified  in  the  preamble. 

VI.  Compliance  with  Executive  Order 
12291 

Executive  Order  12291  requires  that  a 
regulatory  agency  determine  whether  a 
new  regulation  will  be  “major”  and,  if 
so,  that  the  Agency  conduct  a 
Regulatory  Impact  Analysis.  A  major 
rule  is  defined  as  a  regulation  which  is 
likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal  agencies,  State  agencies,  and 
geographical  regions;  or 

(3)  A  significant  adverse  effect  on 
competition,  employment,  investment, 
production,  innovation,  or  on  the  ability 
of  the  United  States-based  enterprises  to 
compete  in  domestic  or  export  markets. 

Since  the  proposed  rule  does  not  meet 
the  definition  of  a  major  regulation,  the 
Agency  has  not  conducted  a  Regulatory 
Impact  Analysis. 

This  proposed  rule  was  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291.  Any  written 
comments  from  OMB  to  EPA  and  any 
response  to  these  comments  will  be 
available  for  viewing  in  the  public 
docket  for  this  rule  at  EPA,  Room 
1101ET,  Washington,  DC  20460. 

VII.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the  OMB 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  An  Information 
Collection  Request  document,  ICR  No. 
0270.11,  has  been  prepared  by  EPA  and 
a  copy  may  be  obtained  from  Carla 
Levesque,  Information  Policy  Branch; 


EPA;  401  M  Street  SW  (PM-223); 
Washington,  DC  20460  or  by  calling 
(202)  382-2740.  Submit  comments  on 
these  requirements  to  EPA  at  the 
address  at  the  beginning  of  this  notice 
and  to  the  Office  of  Information  and 
Regulatory  Affairs;  OMB;  726  Jackson 
Place  NW„  Washington,  DC  20530; 
Attention:  Tim  Hunt.  The  final  rule  will 
respond  to  any  OMB  and  public 
comments  on  the  information  collection 
requirements. 

VIII.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  that  federal  agencies  prepare 
regulatory  flexibility  analyses  assessing 
the  impacts  of  proposed  rules  on  entities 
such  as  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions.  Such  analysis  is  not 
required,  however,  when  the  head  of  an 
agency  certifies  that  a  proposed  rule 
would  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities. 

EPA  considers  the  information  that 
would  be  required  by  this  proposed  rule 
to  be  the  minimum  necessary  to 
effectively  administer  oversight  of 
States  which  plan  to  apply  for  or  have 
been  granted  primacy  for  the  PWSS 
program  under  section  1413  of  the 
SDWA.  The  proposal  would  establish 
new  procedures  for  State  submission  of 
requests  for  EPA  approval  of  program 
revisions  to  current  primacy  programs. 
The  proposal  would  also  modify  existing 
procedures  to  require  submission  of  an 
Attorney  General’s  statement  with  the 
material  to  be  submitted  by  States 
applying  for  initial  primacy. 

The  impact  of  the  administrative 
requirements  under  the  proposed  rule 
beyond  that  already  required  of  States 
to  meet  the  statutory  requirements  for 
obtaining  or  retaining  primacy  would 
not  be  significant  in  any  State.  Section 
1413  of  the  statute  requires  States  to 
adopt  drinking  water  regulations  no  less 
stringent  than  EPA  regulations,  to  adopt 
adequate  procedures  for  the 
enforcement  of  there  regulations,  and  to 
meet  other  requirements  for  the 
administration  of  a  State  program.  This 
proposed  rule  would  not  require  States 
to  collect  information  beyond  that 
already  required  to  comply  with  the 
statutory  requirements. 

The  proposed  rule  would  apply  to  all 
States  applying  for  initial  primacy  or 
requesting  EPA  to  approve  revisions  for 
existing  primacy  programs.  The 
additional  workload  in  any  State 
because  of  these  administrative 
requirements  would  not  be  significant 
relative  to  the  total  State  workload 
required  to  obtain  or  retain  primacy. 
Accordingly,  I  certify  that  these 
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proposed  rules,  if  promulgated,  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
Agency  seeks  comments  and  any 
additional  information  related  to  the 
potential  impact  of  these  proposed  rules 
on  small  entitities. 

List  of  Subjects  in  40  CFR  Parts  35  and 
142 

Administrative  practice  and 
procedure,  Reporting  and  recordkeeping 
requirements,  Water  supply. 

Lee  M.  Thomas, 

Administrator. 

Date:  July  18, 1988. 

For  the  reasons  set  forth  in  the 
preamble,  Title  40,  Chapter  I  of  the  Code 
of  Federal  Regulations  (CFR)  is 
proposed  to  be  amended  as  follows: 

PART  35— STATE  AND  LOCAL 
ASSISTANCE 

1.  The  authority  citation  for  Part  35 
continues  to  read  as  follows: 

Authority:  Secs.  105  and  301(a)  of  the  Clean 
Air  Act.  as  amended  (42  U.S.C.  7405  and 
7601(a));  secs.  106,  205(g),  205(j),  208,  and 
501(a)  of  the  Clean  Water  Act,  as  amended 
(33  U.S.C.  1256, 1285(g),  1285(j),  1288,  and 
1361(a));  secs.  1443  and  1450  of  the  Safe 
Drinking  Water  Act  (42  U.S.C.  300j-2  and 
300j-9);  secs.  2002(a)  and  3011  of  the  Solid 
Waste  Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery  Act  of 
1976  (42  U.S.C.  6912(a),  6031,  6947.  6949);  and 
secs.  4. 23,  and  25(a)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide  Act, 
as  amended  (7  U.S.C.  136b,  136u,  and 
136w(a)). 

2.  Section  35.410  is  revised  to  read  as 
follows: 

§  35.410  Limitations  applicable  to  States. 

(a)  The  Regional  Administrator  will 
not  make  an  initial  award  of  section 
1443(a)  funds  unless  the  applicant 
demonstrates  that  it  will  be  capable  of 
establishing  a  public  water  system 
supervision  program  within  one  year  of 
the  initial  award.  Upon  agreement  by 
the  applicant  to  establish  a  public  water 
system  supervision  program  within  one 
year,  the  initial  award  shall  be  used  by 
the  State  to  demonstrate  program 
capability  to  implement  the 
requirements  found  in  §  142.10  of  this 
part. 

(b)  The  Regional  Administrator  will 
not  make  a  subsequent  award  of  section 
1443(a)  funds  unless  the  applicant  has 
primary  enforcement  responsibility  for 
the  public  water  system  supervision 
program. 

3.  Section  35.415,  which  was  proposed 
to  be  added  on  July  27, 1987  (52  FR 
28117),  would  be  further  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 


§  35.4 1 5  Indian  Tribes  treated  as  States 

***** 

(a)  *  *  * 

(2)  The  applicant  has  a  public  water 
system  supervision  program  or  agrees  to 
establish  one  within  three  years  of  the 
initial  award  and  agrees  to  assume 
primacy  enforcement  responsibility 
within  this  period.  Upon  agreement  by 
the  applicant,  at  least  one  year  of  the 
grant  funding  will  be  used  to 
demonstrate  program  capability  to 
implement  the  requirements  found  in 
§  142.10  of  this  part. 

PART  142— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 
IMPLEMENTATION 

1.  The  authority  citation  for  Part  142  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  300g,  300g-l.  300g-2, 
300g-3,  300g-4,  300g-5,  300g-6,  300j-4.  and 
300j-9. 

2.  Section  142.2,  which  was  proposed 
to  be  amended  on  July  27, 1987  (52  FR 
28118),  would  be  further  amended  by 
redesignating  paragraph  (q)  as  (u),  and 
to  insert  new  paragraphs  (r)  and  (s)  to 
read  as  follows: 

§  142.2  Definitions. 

***** 

(r)  “Approved  State  primacy  program" 
consists  of  those  program  elements 
listed  in  §  142.11(a)  of  this  part  that 
were  submitted  with  the  initial  State 
application  for  primary  enforcement 
authority  and  approved  by  the  EPA 
Administrator  and  all  State  program 
revisions  approved  thereafter. 

(s)  “State  program  revision”  means  a 
statutory,  regulatory,  or  administrative 
change  that  changes  an  approved  State 
primacy  program. 

3.  Section  142.10  is  amended  to  revise 
the  introductory  paragraph  and 
paragraphs  (a),  (b)  introductory  text, 
and  (d),  to  read  as  follows: 

§  142.10  Requirements  for  a  determination 
of  primary  enforcement  responsibility. 

A  State  has  primary  enforcement 
responsibility  for  public  water  systems 
in  the  State  during  any  period  for  which 
the  Administrator  determines,  based 
upon  a  submission  made  pursuant  to 
§  142.11,  and  submission  under  §  142.12 
of  this  part,  that  such  State,  pursuant  to 
appropriate  State  legal  authority: 

(a)  Has  adopted  drinking  water 
regulations  which  are  no  less  stringent 
than  the  national  primary  drinking 
water  regulations  (NPDWRs)  in  effect 
under  Part  141  of  this  chapter; 

(b)  Has  adopted  and  has 
demonstrated  that  it  has  the  program 
capability  to  implement  adequate 
procedures  for  the  enforcement  of  such 


State  regulations,  such  procedures  to 
include: 

***** 

(d)  If  it  permits  variances  or 
exemptions,  or  both,  from  the 
requirements  of  the  State  primary 
drinking  water  regulations,  it  shall  do  so 
under  conditions  and  in  a  manner  which 
is  no  less  stringent  than  the 
requirements  under  sections  1415  and 
1416  of  the  Act.  In  granting  variances, 
the  State  must  adopt  provisions  which 
are  no  less  stringent  than  the 
Administrator’s  findings  of  best 
available  technology,  treatment 
techniques,  or  other  means  available  as 
specified  in  Subpart  G  of  this  part. 

(States  with  primary  enforcement 
responsibility  may  adopt  procedures 
different  from  those  set  forth  in  Subparts 
E  and  F  of  this  part,  which  apply  to  the 
issuance  of  variances  and  exemptions 
by  the  Administrator  in  States  that  do 
not  have  primary  enforcement 
responsibility,  provided,  that  the  State 
procedures  meet  the  requirements  of  this 
paragraph);  and 
***** 

4.  Section  142.11  is  amended  by 
redesignating  the  introductory  text  as 
the  introductory  text  of  paragraph  (a), 
redesignating  paragraphs  (b)(1)  through 
redesignating  paragraph  (b)(1)  through 

(b) (6)  as  paragraphs  (a)(2)(i)  through 
(a)(2)(vi),  and  redesignating  paragraphs 

(c)  through  (e)  as  (a)(3)  through  (a)(5). 

5.  Section  142.11  is  further  amended 
by  revising  the  title  and  adding  a  new 
paragraph  (a)(6),  to  read  as  follows: 

§  142.1 1  Initial  determination  of  primary 
enforcement  responsibility. 

(а)  *  *  * 

(б)  In  applications  for  a  determination 
that  a  State  has  primary  enforcement 
responsibility  submitted  after  [insert 
date  of  publication  of  the  final  rule],  a 
statement  by  the  State  Attorney  General 
(or  the  attorney  for  the  State  primacy 
agency  if  it  has  independent  legal 
counsel)  or  the  attorney  representing  the 
Indian  tribe  that  demonstrates  that  the 
laws  and  regulations  of  the  State  or 
tribal  ordinances  provide  adequate  legal 
authority  to  carry  out  the  program 
described  in  §  142.10  of  this  part.  The 
statement  shall  include  citations  to  the 
specific  statutes,  administrative 
regulations  or  ordinances,  and,  where 
appropriate,  judicial  decisions  which 
demonstrate  adequate  authority.  State 
statutes  and  regulations  cited  by  the 
State  Attorney  General  and  tribal 
ordinances  cited  by  the  attorney 
representing  the  Indian  tribe  shall  be  in 
the  form  of  lawfully  adopted  State 
statutes  and  regulations  or  tribal 
ordinances  at  the  time  the  statement  is 
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signed  and  shall  be  fully  effective  by  the 
time  the  program  is  approved.  To  qualify 
as  "independent  legal  counsel,"  the 
attorney  signing  the  statement  required 
by  this  section  shall  have  full  authority 
to  independently  represent  the  State 
primacy  agency  or  Indian  tribe  in  court 
on  all  matters  pertaining  to  the  State  or 
tribal  program. 

6.  Section  142.12(a)  is  redesignated  as 
§  142.11(b)  and  paragraph  (b)(3),  as 
redesignated,  is  revised  to  read  as 
follows: 

§  1 42. 1 1  Initial  determination  of  primary 
enforcement  responsibility. 

***** 

(b)  *  *  * 

(3)  When  the  Administrator’s 
determination  becomes  effective 
pursuant  to  §  142.13,  it  shall  continue  in 
effect  unless  terminated  pursuant  to 
§  142.17. 

7.  Section  142.12(b)  and  (c)  is 
redesignated  as  §  142.17(a)  and  (b),  and 
the  section  heading  is  revised  to  read  as 
follows: 

§  142.17  Procedures  for  withdrawal  of 
State  programs. 

8.  A  new  §  142.12  is  added  to  read  as 
follows: 

§  142.12  Revision  of  State  programs. 

(a)  General  requirements.  Either  EPA 
or  the  primacy  State  may  initiate  actions 
that  require  the  State  to  revise  its 
approved  State  primacy  program.  To 
retain  primary  enforcement 
responsibility,  States  must  adopt  all  new 
and  revised  national  primary  drinking 
water  regulations  promulgated  in  Part 
141  of  this  Chapter  and  any  other 
requirements  specified  in  this  part. 

(1)  Whenever  a  State  revises  its 
program  to  adopt  new  or  revised 
Federal  regulations,  the  State  must 
submit  a  request  to  the  Administrator 
for  approval  of  the  program  revision, 
using  the  procedures  described  in 
paragraphs  (b),  (c),  and  (d)  of  this 
section.  The  Administrator  shall 
approve  or  disapprove  each  State 
request  for  approval  of  a  program 
revision  based  on  the  requirements  of 
the  Safe  Drinking  Water  Act  and  of  this 
part. 

(2)  For  a  State  program  revision  that 
does  not  adopt  a  new  or  revised  EPA 
regulation  (i.e.,  a  State-initiated  change), 
the  State  shall  notify  the  Administrator 
in  writing  of  the  change,  including  any 
proposed  or  final  revisions  to  its 
statutory  or  regulatory  authority  or 
program  procedures  that  may  affect  its 
approved  State  primacy  program.  After 
reviewing  the  notice,  the  Administrator 
may  require  the  State  to  submit  a 
request  for  approval  of  the  program 


revision  as  described  in  paragraphs  (c) 
and  (d)  of  this  section.  The 
Administrator  will  make  this 
determination  on  a  case-by-case  basis. 

(3)  Whenever  the  Administrator  has 
reason  to  believe  that  a  State's  statutes, 
regulations,  or  procedures  have 
changed,  the  Administrator  may  request, 
and  then  the  State  must  provide, 
documents  or  other  information  as 
necessary  to  demonstrate  that  the 
requirements  or  primacy  continue  to  be 
met.  If  the  Administrator  determines, 
based  on  these  documents  and  other 
information,  that  a  request  for  approval 
of  a  State  program  revision  is  required, 
the  Administrator  will  notify  the  State 
and  the  State  must  follow  the 
procedures  in  paragraphs  (c)  and  (d)  of 
this  section. 

(4)  A  State  must  notify  the 
Administrator  whenever  it  proposes  to 
transfer  all  or  part  of  the  program  from 
the  approved  State  agency  to  any  other 
State  agency,  and  shall  identify  any  new 
division  of  responsibilities  among  the 
agencies  involved. 

(b)  Timing  of  State  requests  for 
approval  of  program  revisions  to  adopt 
new  or  revised  Federal  regulations.  (1) 
Complete  and  final  State  requests  for 
approval  of  program  revisions  to  adopt 
new  or  revised  EPA  regulations  must  be 
submitted  to  the  Administrator  within  15 
months  after  promulgation  of  the  new  or 
revised  EPA  regulations  and  be 
approved  or  disapproved  by  EPA  within 
90  days  after  EPA  determines  that  the 
State  has  submitted  a  complete  and 
final  request,  unless  the  State  requests 
an  extension  and  the  Administrator  has 
approved  the  request  pursuant  to 
paragraphs  (b)  (2)  and  (3)  of  this  section. 
If  the  State  expects  to  submit  a  final 
State  request  for  approval  of  a  program 
revision  to  EPA  more  than  15  months 
after  promulgation  of  the  new  or  revised 
EPA  regulations,  the  State  shall  request 
an  extension  of  the  deadline  before  the 
expiration  of  the  15-month  period. 

(2)  The  final  date  for  approval  by  the 
Administrator  of  a  State  program 
revision  may  be  extended  by  EPA  for  up 
to  a  two-year  period  upon  a  written 
application  by  the  State  to  the 
Administrator.  The  application  must 
include  a  schedule  for  the  submission  of 
a  final  request  by  a  certain  time  and 
provide  sufficient  information  to 
demonstrate  that  the  State: 

(i)  (A)  Currently  lacks  the  legislative 
or  regulatory  authority  to  enforce  the 
new  or  revised  requirements,  or 

(B)  Currently  lacks  the  program 
capability  adequate  to  implement  the 
new  or  revised  requirements;  and 

(C)  Is  requesting  the  extension  to 
group  two  or  more  program  revisions  in 
a  single  legislative  or  regulatory  action, 


or  cannot  meet  the  original  deadline  for 
reasons  beyond  its  control  in  spite  of  a 
good  faith  effort  to  do  so;  and 

(ii)  Is  implementing  the  EPA 
requirements  to  be  adopted  by  the  State 
in  its  program  revision  within  the  scope 
of  its  current  authority  and  capabilities. 

(3)  To  be  granted  an  extension,  the 
State  must  agree  to  meet  certain 
requirements  during  the  extension 
period,  which  include,  but  are  not 
limited  to: 

(i)  Informing  public  water  systems  of 
the  new  EPA  (and  upcoming  State) 
requirements  and  that  EPA  will  be 
overseeing  implementation  of  the 
requirements  until  EPA  approves  the 
State  program  revision; 

(ii)  Collecting,  storing,  and  managing 
laboratory  results,  public  notices,  and 
other  compliance  and  operation  data 
required  by  the  EPA  regulation; 

(iii)  Assisting  EPA  in  development  of 
the  technical  aspects  of  enforcement 
actions  and  conducting  informal  follow¬ 
up  on  violations  (telephone  calls,  letters, 
etc.); 

(iv)  Providing  technical  assistance  to 
public  water  systems; 

(v)  Providing  EPA  with  all  information 
prescribed  by  §  142.15  of  this  part  on 
State  reporting;  and 

(vi)  For  States  whose  request  for  an 
extension  is  based  on  current  lack  of 
program  capability  adequate  to 
implement  the  new  requirements,  taking 
steps  agreed  to  by  EPA  and  the  State 
during  the  extension  period  to  remedy 
the  deficiency. 

(c)  Contents  of  a  State  request  for 
approval  of  a  program  revision.  (1)  The 
State  request  for  EPA  approval  of  a 
program  revision  shall  be  concise  and 
must  include: 

(i)  The  documentation  required  in 

§  142.11(a)  of  this  part  as  it  applies  to 
the  particular  program  revision  the  State 
is  requesting  EPA  to  approve; 

(ii)  Any  additional  materials  that  are 
listed  in  §  142.16  of  this  part  for  a 
specific  EPA  regulation,  as  appropriate; 
and 

(iii)  Unless  one  of  the  conditions  listed 
in  paragraph  (c)(2)  of  this  section  are 
met,  a  statement  by  the  State  Attorney 
General  (or  the  attorney  for  the  State 
primacy  agency  if  it  has  independent 
legal  counsel)  or  the  attorney 
representing  the  Indian  tribe  that  the 
laws  and  regulations  of  the  State  or 
tribal  ordinances  provide  adequate 
authority  to  carry  out  the  program 
revision  the  State  or  tribe  is  requesting 
EPA  to  approve.  The  statement  shall 
include  citations  to  the  specific  statutes 
and  administrative  regulations  or 
ordinances  and,  wherever  appropriate, 
judicial  decisions  which  demonstrate 
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adequate  authority  to  meet  the 
requirements  of  §  142.lt)  of  this  part  as 
they  apply  to  the  program  revision.  State 
statutes  and  regulations  cited  by  the 
State  Attorney  General  and  tribal 
ordinances  cited  by  the  attorney  for  the 
Indian  tribe  shall  be  in  the  form  of 
lawfully  adopted  State  statutes  and 
regulations  or  tribal  ordinances  at  the 
time  the  statement  is  signed  and  shall  be 
fully  effective  by  the  time  the  request  for 
program  revision  is  approved  by  EPA. 

To  qualify  as  "independent  legal 
counsel,"  the  attorney  signing  the 
statement  required  by  the  section  shall 
have  full  authority  to  independently 
represent  the  State  primacy  agency  or 
tribe  in  court  on  all  matters  pertaining  to 
the  State  or  tribal  program. 

(2)  An  Attorney  General’s  statement 
will  be  required  as  part  of  an 
application  for  EPA  approval  of  a 
program  revision  unless: 

(i)  EPA  has  specifically  waived  this 
requirement  for  a  specific  regulation  at 
the  time  EPA  promulgated  it,  or  by  later 
written  notice  to  the  State;  or 

(ii)  EPA  has,  in  its  response  to  a 
State’s  notification  of  a  State-initiated 
program  revision,  as  described  in 
paragraph  (a)(2)  of  this  section, 
specifically  informed  the  State  that  an 
Attorney  General’s  statement  is  not 
required 

(d)  Procedures  for  review  of  a  State 
request  for  approval  of  a  program 
revision. — (1 )  Preliminary  request  (i) 

The  State  must  submit  to  the 
Administrator  for  his  or  her  review  a 
preliminary  request  for  approval  of  each 
program  revision,  containing  the 
information  listed  in  paragraph  (c)(1)  of 
this  section,  in  draft  form.  For  revisions 
that  adopt  new  or  revised  EPA 
regulations,  the  preliminary  request 
must  be  submitted  to  the  Administrator 
as  soon  as  practicable  after  the 
promulgation  of  the  EPA  regulations. 

For  revisions  that  do  not  adopt  new  or 
revised  EPA  regulations,  the  preliminary 
request  must  be  submitted  as  soon  as 
practicable  after  EPA  informs  the  State 
that  it  must  request  approval  for  the 
revision  pursuant  to  §  141.12(a)(2)  of  this 
part. 

(ii)  The  Administrator  will  review  the 
preliminary  request  and  supporting 
materials  and  make  a  tentative 
determination  on  the  request.  The 
Administrator  will  send  the  tentative 
determination  and  other  comments  or 
suggestions  to  the  State  for  its  use  in 
developing  the  State’s  final  request 
under  paragraph  (d][2)  of  this  section. 

(iii)  Whenever  the  Administrator 
determines,  based  on  the  State’s 
preliminary  request  for  approval  of  the 
program  revision,  that  the  proposed 
revision  is  substantial,  the 


Administrator  will  publish  a  public 
notice  of  the  proposed  revision  and 
provide  an  opportunity  for  comment  for 
a  period  of  at  least  30  days.  The  public 
notice  must  be  published  in  the  Federal 
Register  and  in  enough  of  the  largest 
newspapers  in  the  State  to  provide 
Statewide  coverage.  The  public  notice 
must  summarize  the  proposed  revision 
and  the  Administrator’s  tentative 
determination  on  the  State's  request  for 
approval.  The  public  notice  must 
provide  for  the  opportunity  to  request  a 
public  hearing.  The  Administrator  will 
hold  a  public  hearing,  if  he  or  she 
determines,  there  is  significant  public 
interest  based  on  the  requests  and 
comments  received.  If  EPA  holds  a 
public  hearing,  it  will  be  conducted  in 
accordance  with  the  procedures  in 
§  142.13  of  this  part.  EPA  will  transmit  to 
the  State  for  its  consideration  all  the 
public  comments  and  any  changes  to  the 
tentative  determination  resulting  from 
the  public  notice  process. 

(2)  Final  request,  (i)  The  State  must 
submit  a  complete  and  final  request  for 
approval  of  a  program  revision  to  the 
Administrator  for  his  or  her  review  and 
approval.  The  request  must  contain  the 
information  listed  in  paragraph  (c)(1)  of 
this  section  in  complete  and  final  form, 
in  accordance  with  EPA’s  tentative 
determination.  For  substantial  changes, 
the  final  request  must  include  the  State 
response  to  any  comments  and  changes 
resulting  from  the  public  notice  process. 
Complete  and  final  State  requests  for 
program  revisions  to  adopt  new  or 
revised  EPA  regulations  shall  be 
submitted  within  15  months  of  the 
promulgation  of  the  new  or  revised  EPA 
regulations,  as  specified  in  paragraph  (b) 
of  this  section.  Complete  and  final  State 
requests  for  EPA  approval  of  program 
revisions  that  do  not  adopt  new  or 
revised  EPA  regulations  shall  be 
submitted  as  soon  as  practicable  after 
comments  are  received  on  the 
preliminary  request. 

(ii)  If  the  State  program  revision  is 
substantial,  the  Administrator  may,  if  he 
or  she  determines  that  changes  in  the 
final  State  request  are  significantly 
different  from  the  preliminary  State 
request  and  EPA’s  tentative 
determination,  publish  a  public  notice  of 
the  revision  and  provide  opportunities 
for  public  comment  in  accordance  with 
the  procedures  in  paragraph  (d)(l)(iii)  of 
this  section. 

(iii)  The  Administrator  shall  approve 
or  disapprove  the  State  request  for 
approval  of  the  program  revision  within 
90  days  after  determining  that  the  final 
State  request  is  complete  and  final  and 
shall  promptly  notify  the  State  of  his  or 
her  decision. 


(iv)  If  the  Administrator  disapproves  a 
final  request  for  approval  of  a  program 
revision,  the  Administrator  will  notify 
the  State  in  writing.  Such  notification 
will  include  a  statement  of  the  reasons 
for  disapproval.  The  State  may  submit 
additional  materials  to  remedy  the 
deficiencies  in  its  final  request  for 
approval  of  the  program  revision.  For 
program  revisions  to  adopt  new  or 
revised  EPA  regulations,  the  State  may 
request  an  extension  under  paragraph 
(b)  of  this  section  to  submit  additional 
materials.  Regardless  of  when  the  State 
requests  the  extension,  the  final  date  for 
approval  may  be  no  longer  than  two 
years  after  the  original  deadline.  If  the 
Administrator  disapproves  the  revision 
after  the  18-month  period  (or  the 
extended  period  approved  by  EPA  under 
paragraph  (b)  of  this  section),  the 
Administrator  will  notify  the  State  that 
it  no  longer  meets  the  requirements  set 
forth  in  §  142.10  of  this  part  for  the 
maintenance  of  primary  enforcement 
authority  and  may  initiate  the 
procedures  established  in  §  142.17  of 
this  part  for  withdrawal  of  primacy. 

(v)  A  State  program  revision  becomes 
part  of  the  approved  State’s  primacy 
program,  upon  approval  by  the 
Administrator.  If  the  State  program 
revision  is  substantial,  the 
Administrator  will  publish  in  the 
Federal  Register  a  public  notice  of  the 
Administrator’s  final  determination  to 
approve  or  disapprove  the  State 
program  revision.  The  Administrator 
may  provide  notice  of  approval  of  non- 
substantial  revisions  in  writing  to  the 
State. 

9.  Section  142.13  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  1 42. 1 3  Public  hearing. 

(a)  Before  any  determination  pursuant 
to  §  142.11  of  this  part  that  a  State  meets 
the  requirements  of  §  142.10  of  this  part 
for  obtaining  primary  enforcement 
responsibility,  or  any  determination 
pursuant  to  §  142.17  of  this  part  that  a 
State  no  longer  meets  the  requirements 
of  §  142.10  of  this  part,  the  Administrator 
will  provide  an  opportunity  for  public 
hearing  on  the  determination. 

*  *  *  *  * 

10.  Section  142.15  is  revised  to  read  as 
follows: 

§  142.15  Reports  by  States. 

(a)  Each  State  which  has  primary 
enforcement  responsibility  shall  submit 
quarterly  reports  to  the  Administrator 
on  a  schedule  and  in  a  format 
prescribed  by  the  Administrator 
consisting  of  the  following  information: 
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(1)  All  additions  or  corrections  to  the 
State’s  inventory  of  public  water 
systems; 

(2)  All  violations  by  public  water 
systems  in  the  State,  of  the  State  or 
Federal  drinking  water  regulations; 

(3)  All  enforcement  actions  taken  by 
the  State,  against  public  water  systems 
in  the  State;  and 


(4)  A  summary  of  the  status  of  each 
variance  and  exemption  currently  in 
effect. 

(5)  Notification  of  any  new  variance 
or  exemption  granted  during  the  last 
quarter.  The  notice  shall  include  a 
statement  of  reasons  for  the  granting  of 
the  variance  or  exemption,  including 
documentation  of  the  need  for  the 
variance  or  exemption  and  the  finding 


that  the  granting  of  the  variance  or 
exemption  will  not  result  in  an 
unreasonable  risk  to  health.  The  State 
may  use  a  single  notification  statement 
to  report  two  or  more  similar  variances 
or  exemptions. 

(b)  Special  reports.  [Reserved] 

[FR  Doc.  88-16890  Filed  8-1-88;  8:45  ami 


BILLING  CODE  6560-50-M 


